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Foreword by Alan Duncan MP, Shadow Secretary of State for Constitutional Affairs

Over the last decade, Conservatives have had considerable difficulty in reconciling their instinctive support for established patterns of family life with their firmly-held sense of justice.  The family has proved itself to be the mainstay of people's loving relationships, and the best structure for bringing up children, yet many other forms of relationship and support have emerged  as a common occurrence in British society.  Any law which forbids such relationships, or which appears to scoff at them, has attracted deep scorn, and a growing fraction of public opinion has demanded equity in the way people who choose their own lifestyle are treated.

Much of the agenda for legislative reform has been enacted.  The equalisation of the age of consent, the repeal of Section 28, and provision for gay adoption are now all on (or off) the statute book.  A Bill to recognise 'sex-change' is now before the Lords. The main remaining measure, expected soon, is the Civil Partnerships Bill, which is designed to extend to same-sex couples the rights and status in law of married opposite-sex couples.

No such legislation is simple.  The devil, as always, is in the detail.  Far too often since Labour have been elected, they have legislated in haste and done so more to satisfy the gesture of their position than the justice that might ensue.  Conservative MPs will have a free vote on most or all aspects of the Bill, and I look forward to steering it through the Commons on behalf of the Party from the front bench.  In doing so, people perhaps fail to appreciate that Shadow Secretaries of State have fewer resources on which to draw than we reasonably need to fulfil our law-making duties.

It is therefore a massive bonus to be able to benefit from the hard and painstaking research of the Society of Conservatives Lawyers.  This research document is of the highest imaginable standard, and is of great value to me and my parliamentary colleagues.  I commend it, appreciate it, and expect to see as much of its guidance as possible turned into our law.

Society of Conservative Lawyers

Report of the Working Party on Civil Partnerships

INTRODUCTION

In June 2003 the Women and Equality Unit of the DTI published a Consultation Papers entitled “Civil Partnership: A framework for the legal recognition of same-sex couples”. The Consultation Paper set out the government’s proposals for a new system under which same-sex partnerships would be registrable, and would, when registered, achieve legal recognition.
The Queens’ Speech in November 2003 announced that a Bill would be introduced, and a bill is expected early in 2004.
Conservative MPs are to have a free vote on the Bill.

The purpose of this paper is to illuminate the legal issues which surround the registration of single-sex partnerships. 
We hope that this paper will be of interest to all those who take part in the debate about civil partnerships, whatever their views as to the desirability or otherwise of the proposed scheme. 

THE KEY POLICY QUESTIONS
It is important to begin by recognising and understanding the role that marriage plays in the law. 

The law has always recognised the legal status of marriage. From the point of view of the law, marriage need have no religious connotations. The legal consequences of marriage are the same whatever the religion of the parties to the marriage. 
In legal terms the status of marriage is achieved when two people – of opposite sex – decide to opt into the package of rights and responsibilities which marriage brings with it. The status of marriage brings with it changes to the couple’s rights and obligations to one another. But marriage also brings with it changes in the couple’s legal relationship to the state and to other third parties. For instance, a married couple has a different status in the tax system from an unmarried couple.  So marriage is not like a typical contract, which only affects two parties’ obligations as between themselves. 

When opposite-sex couples are not married, the law has traditionally treated them just as it would any other two people. There is no such thing – in the eyes of the law – as a “common law marriage”. It is of course open to two unmarried people to agree with one another to enter into a binding contractual arrangement to vary their mutual rights and responsibilities, or to use the law of trust and to place their assets in trust for one another, but in practice few unmarried people choose to do so. And even if the unmarried couple choose to do this, it will not (for instance) alter their tax status. It is essentially only by marriage that the couple can acquire a status which affects their relationship with third parties, or with the State. 

For same sex couples, the position is not so flexible. They too can, in principle, choose to use the law of contract or of trust to vary their rights and obligations towards one another. But they cannot, for most purposes, acquire a distinct status as “a couple” in the eyes of the law, for they cannot marry, and no alternative route to the status of a couple is available to them. They cannot enjoy any of the benefits which the status of marriage confers. 

The Government’s consultation paper proposes that the status of registered civil partner (“RCP”) should be made available to same-sex couples. 

The most significant policy questions which arise seem to us to be as follows:
(1) Should same-sex couples be permitted to opt into a legal relationship which accords them a distinct status? 
(2) If so, should the legal incidents of that status come as a package, or should it be permissible to “mix and match”?
(3) If there is to be a new status of RCP, with a package of rights and responsibilities, should the legal incidents of that status be similar to the legal incidents of marriage?
(4) Should the new status of RCP also be available to opposite-sex couples?
(5) Should the restrictions on those who may marry, such as the ban on consanguinity / affinity, apply similarly to RCPs?

Depending on the answers to the policy questions, a series of legal issues emerge, some quite technical. The purpose of this paper is to consider the legal issues raised by RCPs, but the legal issues cannot be addressed in a vacuum without taking a line on the policy issues we have identified, so we begin by setting out our views on the policy issues, in order to explain how those views have informed what we have to say about the legal issues. 

(1)   Should same-sex couples be permitted to opt into a legal relationship which accords them a distinct status?

This is the overarching policy question. 
We believe that same-sex couples should be permitted the option of acquiring a distinct legal status through RCPs. 
We believe that to permit RCPs is likely to promote the stability of same-sex relationships, and is likely to overcome many of the inequalities of treatment which currently exist as between same-sex and married opposite-sex couples. 
We agree that there is in Society today a pressing need to allow same-sex partners to enter into a legally recognised partnership. In our professional work we have come across instances where the absence of any such legally recognised relationship has caused hardship and, we believe, injustice. 
In many ways this, the most fundamental policy issue, is the issue which is helped least by a legal analysis.  There are strongly held views against the legal recognition of same sex partnerships.  There are some who believe that same-sex relationships are immoral. No amount of legal analysis is likely to persuade those who hold that view that the State should recognise such relationships and confer rights (albeit combined with obligations) upon same-sex partners.  We suspect that there may be some people who are fundamentally opposed to same-sex partnerships who will attempt to rely on supposed technical or practical objections to RCPs to support what is in truth a moral objection.  We hope that this paper will demonstrate that there are no good pragmatic grounds for opposing same-sex partnerships. 
(2) Should the legal incidents of that status come as a package, or should it be permissible to “mix and match”?

Marriage brings with it a pre-determined package of rights and responsibilities. Married couples cannot opt out of parts of the package which they happen not to like. That is one reason why prenuptial agreements as to what should happen to assets on divorce are unenforceable. Marriage is not a contract which can be “made-to-measure”:  it is a distinct legal status.

It seems clear to us that the legal incidents of RCPs should also come as a pre-determined package. It would be undesirable in principle to allow RCP partners to take the benefits (as against the State) of the status of RCP, but to be able to leave behind the obligations, as between each other. 

Quite apart from the objection in principle, we very much doubt whether mix and match would also be workable in practice. Parties dealing with an RCP couple (including the State) would have to know in advance exactly what rights and obligations the couple had chosen to adopt, and which they had chosen to avoid. That seems to us to give rise to insurmountable practical difficulties. 

(3)  If there is to be a new status of RCP, should the legal incidents of that status be similar to the legal incidents of marriage?

Virtually all of the legal incidents of marriage could in principle be applied to RCPs.

We think that the presumption ought to be that the legal incidents of RCPs should be the same as those of marriage. There may be a few instances where that is undesirable or unworkable and we mention some later in our report.  But, unless there is a good reason to the contrary, the legal incidents of RCPs should be the same as those of marriage.  There are three reasons for this:

Firstly, if we are right to think that a benefit of RCPs is that they will promote and encourage the stability of same-sex partnerships, and if we are also right to think that marriage does in fact promote and encourage the stability of opposite-sex partnerships, it is logical to use the same package of rights and responsibilities as the starting point for RCPs.
Secondly, if a justification for RCPs is to overcome the present differences in treatment between opposite-sex and same-sex couples, the starting point should be to minimise the differences.
Thirdly, in practical terms there is a great deal to be said for equating the legal incidents of RCPs with the legal incidents of marriage, for the statute law and case law which has developed in relation to (for example) divorce, maintenance, children, tax, and benefits, can be applied to the new RCPs. The greater the differences between the legal incidents of RCPS and the legal incidents of marriage, the more difficult it will be to resolve legal disputes as and when they arise. 
(4)  Should the new status of RCP also be available to opposite-sex couples?

If the legal incidents of marriage and of RCPs are to be similar, there will be no reason to give opposite-sex couples the additional choice of a new status of RCP as an alternative to marriage. We also think that this would tend to weaken the important and well understood social and legal status of marriage.  
Indeed, to allow opposite-sex couples the option of marriage or registered civil partnership would leave two forms of status open to them, but same-sex couples would have only one. One of the purposes of RCPs - to provide a similar choice to same-sex and opposite-sex couples - would not be achieved.  

We therefore think that RCPs should be restricted to same-sex couples.  
If, but only if, it were to be the case that RCPs were introduced but on the basis that the rights and obligations which they brought with them were markedly different from the legal incidents of marriage, then we could see that there might be a more powerful argument for making RCPs available to opposite-sex couples. 
(5) Should bars on consanguinity and affinity apply to RCPs?
There are some respects in which marriage is fundamentally different from same sex-partnerships: there cannot be biological children of a same-sex partnership. There is a clear expectation of a sexual relationship in marriage, and a marriage which is not consummated can be annulled. 

The proposed scheme of RCPs contains no explicit recognition of a sexual relationship, nor do the proposals contain any provisions equivalent to those for the annulment of a marriage for non-consummation. However, it does not seem to us to be feasible to devise a provision for RCPs which is equivalent to annulment of a marriage for non-consummation. And it seems to us that the expectation will be that a RCP is a sexual relationship, although, just as with marriage, there cannot be any guarantee, nor will there be any requirement, that this will be so (a non-consummated marriage is voidable, not void). 
Against that background, should there be prohibited degrees of relationship applicable to RCPs, equivalent to those which apply to marriage?
If the only justification for preventing the marriage of close relatives were the need to avoid the genetic consequences of inbreeding, there would be no reason to extend the consanguinity or affinity bars to RCPs. But it seems to us obvious that there are other reasons for preventing the marriage of close relatives.  There is a powerful and strong consensus – the incest taboo - that sexual relationships between close relatives are unnatural and undesirable. Indeed some of the existing prohibitions on marriage, for instance the stipulation that a woman cannot marry her adoptive father, cannot be explained on the basis of biological consanguinity.
It seems to us therefore that, given that the expectation (though not in any sense a  requirement) is that RCPs will be sexual relationships, that the prohibitions which prevent the marriage of close relatives of opposite sex should similarly (and to a similar extent) prevent RCPs between close relatives of the same sex. 
Inheritance Tax AND THE “SPINSTER SISTER” PROBLEM

There is one difficult issue which has led some commentators to suggest that RCPs should be available to opposite-sex couples, and/or that there should be no consanguinity bar applied to RCPs.
The argument runs as follows. 
Firstly, it is pointed out, one of the most financially significant differences in treatment between married and unmarried couples is that married couples benefit from an exemption from Inheritance Tax. On the death of one spouse, the surviving spouse does not have to pay Inheritance Tax on the family home. The absence of that exemption for same-sex couples can cause serious hardship, and is a strong argument both for allowing same-sex RCPs and extending to them the Inheritance Tax exemption. 

Secondly, it is said, there are other categories of people who ought also to benefit from a similar Inheritance Tax exemption. The paradigm example is perhaps spinster sisters, living together in a joint home into old age. When one sister dies, it is unjust that the remaining sister cannot benefit from the Inheritance Tax exemption.
Therefore, the argument goes, spinster sisters ought also to be allowed to enter into RCPs, so that they too may benefit from the Inheritance Tax exemption. That requires that there be no consanguinity bars on RCPs.

This is a powerful argument and deserves to be taken seriously.

It is important to remember that spinster sisters are not the only example of where such hardship may operate. There might, for instance, be similar domestic arrangements between brother and sister, or mother and daughter. The logical conclusion of the argument would appear to be that RCPs should be available to all couples who are not able to marry
We do not agree that the spinster sister problem (and similar scenarios) is a sufficiently powerful argument either to justify abandoning RCPs, or for removing consanguinity bars to RCPs, or for extending RCPs to opposite-sex couples. But we do agree that it is a problem which needs to be addressed.

Before explaining our suggested solution, it is worth considering exactly what is and is not in fact proposed in relation to Inheritance Tax and RCPs.
The press coverage that accompanied the publication of the government’s consultation paper suggested that the proposals would abolish Inheritance Tax for dispositions to a surviving RCP: for instance

· BBC News website 30 June 2003 “… the Westminster plans will allow partnerships to be formally registered, giving … exemption from Inheritance Tax on a shared home.”
· Observer (Gaby Hinsliff) 29 June 2003 “… Under the plans, gay couples … could … secure … property rights such as avoiding Inheritance Tax.”
· CNSnews.com (Mike Wendling) 30 June 2003 “The British government on Monday announced plans to create a register of same-sex partnerships that would give homosexual couples most of the same legal rights as married couples, including social security benefits and the right to inherit property tax free.

In fact the consultation paper avoids this issue altogether and makes no proposals at all in relation to taxation. All that is said is (paragraph 6.6 of the Consultation Paper) that the government “will consider the implication for the tax system of any scheme that is introduced following the outcome of this consultation and, as is usual in tax matters, in the context of the Budget process”.
Whether the misreporting of the proposals arose from a spontaneous collective misunderstanding amongst the media, or from some deft but inaccurate “spinning” of the proposals, we do not know.
We imagine, however, that the Government may well intend to legislate separately to extend to RCP partners Inheritance Tax exemptions equivalent to those enjoyed by spouses. Certainly, in our view, it should do so, and should state its position clearly in any debate on an RCP Bill.
The special treatment of husbands and wives for Inheritance Tax purposes is very significant for their financial affairs. Subject to some minor (and for present purposes irrelevant) exceptions, there is a total exemption given to transfers between husbands and wives for the purposes of Inheritance Tax. 

The treatment of civil partners for the purpose of Inheritance Tax therefore has great practical importance, especially in relation to the joint home. The rise in house prices has made many more estates liable to Inheritance Tax. This does not often compel a sale of the home by a surviving wife or husband, because of the spouse exemption. However it does so in other situations. In many parts of south-eastern England, and indeed in some smaller but still substantial areas elsewhere in England and Wales, a four bedroom detached house may well be worth £400,000 or more. If it is owned by a husband or wife alone, and passes to the survivor, there will be no Inheritance Tax to pay. If one half of an unmarried couple owns it, there will be tax of more than £50,000 to pay. This may well compel a sale of the home.

Joint ownership can mitigate the problem. However this will be of limited use when the home is worth more than twice the nil rate band (currently £255,000), or there are other substantial assets, and in any event is not likely to be used except by those who seek legal advice well in advance of any expectation of death. 

For these reasons it seems to us clear that if the obligations of marriage are to be placed upon RCP partners then they should also enjoy the same benefit as spouses in terms of exemption from Inheritance Tax.

We return then, to the problem of Inheritance Tax on the family home in relation to home sharers who will not be able to become RCP partners because of the consanguinity prohibitions and/or the restriction of RCPs to opposite sex-couples. 
We do not think, however, that the inability of a system of registered civil partnership to help these other classes of home sharers is of itself a reason for not having a system of civil partnership. But we do think that these other classes should be helped by some change to Inheritance Tax. 
There are several ways in which that could be achieved. 

Our preferred option would be a realistic increase in the nil-rate band. The merit of this solution is its simplicity. It lacks intellectual neatness, for it would maintain, in principle, the inequality of treatment between spouses and RCP partners on the one hand, and other domestic/family units, like spinster sisters, on the other. However, there are strong independent arguments for increasing the nil rate band in any event. The nil rate band for Inheritance Tax has fallen far behind house price inflation. The Inheritance Tax nil rate band in 1997 was £200,000. It is now £255,000. The average UK house worth £200,000 in 1997 is now worth £441,000
. In other words a house which in 1997 attracted no Inheritance Tax now attracts Inheritance Tax of £74,000. 
Alternatively, there could be an exemption for shared main (or only) residences, by analogy with capital gains tax. 
Finally, there could be a right to postpone payment of Inheritance Tax attributable to a shared only or main residence, the tax only being payable on sale.

Any such changes to the law would require careful consideration and careful drafting, but it seems to use clear that RCP partners should benefit from the same Inheritance Tax regimes as married couples, and that steps should be taken to address the position of spinster sisters and others living in domestic units where the option to avoid Inheritance Tax by marriage or entering into an RCP is not available. 

In the balance of this paper we consider some of the detail of the government’s proposals, in the form in which they appeared in the consultation paper of July 2003.
The GENERAL FORM OF THE Government’s Proposal
The Government’s proposal
 is for an opt-in scheme, available only to same-sex partners. We have set out our views on the policy issues above, from which it will be clear that we are in broad agreement with the Government’s proposals.

However, there is no clear statement in the Consultation Paper as to whether or not it is intended that RCPs should be “for life”. At paragraph 1.2 of the Consultation Paper it is said that RCPs would “provide for the legal recognition of same-sex partners and give legitimacy to those in, or wishing to enter into, interdependent same-sex relationships that are intended to be permanent.”  We are not sure whether “intended to be permanent” means “intended to be for life”.  We think it is important to stress that RCPs should be intended to be for life. The law – whilst of course recognising that marriages fail, and fail for different reasons and at different stages - continues to treat the concept of marriage as being a voluntary union for life.  Ante-nuptial agreements, that is to say agreements made prior to marriage which seek to regulate the prospective spouses’ financial liabilities and responsibilities should they subsequently divorce, are unenforceable
. One of the reasons they are unenforceable is that they are perceived as contrary to public policy, because they undermine the concept of marriage as a life-long union and take no account of subsequent changes in financial circumstances or the birth of children.

It seems to us important that it be made explicit that RCPs are intended to be lifelong relationships, for the exercise of the court’s discretion when an RCP breaks down needs to be premised on a clear understanding that the relationship was predicated on the assumption and common intention that it would be for life, rather than (for instance) as long as was mutually convenient. 
Formal Requirements 
Age

16 or 17 year olds who wish to marry need consent to do so. Should the same position apply to RCPs?  

Requiring the written consent of a parent or legal guardian for the registration of a civil partnership of an individual aged 16 or 17 might prove particularly difficult where the parent or legal guardian has felt unable to accept the individual’s sexuality. Nevertheless we agree with the government’s proposals and think it right that this protection, which applies equally to opposite-sex couples who wish to marry, should apply to those who wish to enter an RCP.  Similar provisions to those of Section 3 of the Marriage Act 1949, as amended, would be needed to identify the appropriate person to give permission.

Exclusivity of Partnerships

We agree with the proposal that RCPs, like marriage, should be exclusive, and we also agree that an RCP entered into by someone who is already in an RCP, or already married, should be void, rather than merely voidable.

False declarations (paragraphs 3.8 to 3.9 of the Consultation Paper)
We agree with the proposal that it should be a criminal offence to make a false statement as to the absence of impediment to an RCP. We assume that the reference in the Consultation Paper to the Perjury Act 1911 is to section 3, which concerns the effect of a person making false statements with reference to a marriage.  

We note the suggestion (at paragraph 3.10 of the Consultation paper) that “there would be safeguards against registrations arranged for the sole purpose of evading statutory immigration controls.” We agree that there should be such safeguards but careful thought will need to be given as to how they are formulated. The difficulty is particularly acute since it seems that there is to be no express sexual connotation to RCPs. It may be that the safeguards would have to be expressed not in terms of RCPs where the sole purpose of entering into the partnership was to evade statutory immigration controls, but instead where that was the dominant purpose.
Prohibited Degrees of Relationship

The application to RCPs of prohibited degrees of relationship is the root cause of the “spinster sister” problem. However, for the reasons we have explained above it seems to us that the “spinster sister” arguments hinge on Inheritance Tax, and we believe that there are alternative solutions to that particular problem. We therefore agree that the same prohibitions based on degrees of affinity should apply to RCPs as apply to marriage. 
The Registration Process

Civil Partnership Registration

We have serious reservations about the plan to phase out certificates of birth, marriage and death other than in electronic format.  But we agree that the existing machinery of civil registration (of births, marriages and deaths) is the obvious machinery for registering RCPs. The government’s proposals for the mechanics of registration – equivalent to those which apply to marriage - seem to us to be sensible.
Privacy issues

We believe that it would be unworkable and wrong in principle to have a system of civil partnership where the fact of registration of that partnership was not a matter of public record.  

Balanced against that is the concern that publication of the details might lead to homophobic attacks. It is this concern that has resulted in some of the existing informal schemes allowing registration on a private register.

We believe that the solution probably lies in the proposal (at paragraph 4.17 of the Consultation Paper), that access to addresses and occupations of those on the Civil Partnership register would be restricted. This is not dissimilar to the present availability of short-form marriage certificates.

Recognition Elsewhere in the UK of a Civil Partnership Registered in England and Wales

The Consultation Paper pointed out that the proposed RCP scheme would apply only in England and Wales.  However, the Scottish Executive has agreed to pass a Sewel motion allowing the Westminster Parliament’s legislation to apply in Scotland in relation to devolved, as well as to reserved, matters.
Recognition in England and Wales of Partnership Registration Schemes Operating in Other Countries (paragraph 4.21 of the Consultation Paper)
The question here is whether and if so how English Law should be amended to recognise same sex registration schemes from other countries. The Consultation Paper expresses no view at all as to what an appropriate solution might be. There is linked question of how it would be determined whether non-domiciled England and Wales residents could enter into RCPs.
English law already has to grapple with the question of whether and to what extent foreign marriages are recognised in English law. It seems to us that even greater complexities are raised by RCPs.

Will people from Northern Ireland be able to enter into an (English) RCP? The private international law rules in relation to marriage provide that the capacity to marry depends on the law of the domicile of the party entering the marriage. If a similar approach were taken to civil partnerships (and it seems to us that without legislation to the contrary, it would be) then a person domiciled in Northern Ireland would not have the capacity to enter into an RCP. 

In relation to civil partnerships entered into under the law of other countries, the issue is the extent to which English law ought to recognise the foreign civil partnership.

The potential problems are legion, and are the stuff of conflicts of laws exam questions: suppose two Germans enter into a civil partnership in Germany, but then move to England, will the courts here be able to dissolve the partnership? What if only one of them moves to England? If the rules for dissolution vary, there is risk of encouraging forum shopping; or suppose a German man and an Italian man enter a same-sex civil partnership in Germany, that would presently be recognised under German law but not under Italian law. Would the English courts treat the partnership as valid (following German law) or invalid (applying the law of the Italian’s domicile?) What if the Italian then returns to Italy and marries an Italian woman. Should English law recognise the subsisting German partnership or the subsequent Italian marriage?
In relation to the recognition of foreign marriages, where similar issues of course arise, the UK legislature is constrained by the European Brussels-II Regulations. Over more than a century the procedural aspects of conflict of laws questions in relation to marriage have been worked out.

It seems to us that until there is some international, or at least European, consensus on the treatment in international law of RCPs, the better course is for English legislation to deny the English courts jurisdiction over foreign RCPs, but to provide that provisions can be introduced by secondary legislation to give effect to any bilateral or multilateral conventions.

If a same-sex couple who were partners under an overseas scheme and came to live in England were unhappy that that scheme was not recognised under the law of England and Wales, it would of course be open to them to enter into an (English) RCP.  That would not, of course, be open to an opposite sex couple from a jurisdiction where civil partners could be of opposite sex.
Other Local Partnership Registration Schemes

The current Local Partnership Registration Schemes under the auspices of the Greater London Authority (since September 2001), and in Bath, Birmingham, Brighton, Darlington, Devon, Dorset, Leeds, Liverpool, Manchester and Swansea, do not have any existing legal status.  They have rules which may differ from those proposed for RCPs (the GLA scheme allows opposite sex cohabitees to register, for example).  

It would therefore be quite inappropriate for there to be automatic transfer of these registrations into any new statutory RCP scheme.

Even if both partners wished the commencement date of their RCP under the new scheme to be backdated to the date when they entered into a local partnership recognition scheme, we do not think that this should be permitted. It seems to us to be wholly artificial (and fraught with difficulties) to allow backdating of that formal status of RCP to a period when the law did not recognise the status in question. However, there might well be cases where, in the exercise of a discretion (for instance as to property distribution on dissolution of an RCP) a court would be prepared to take into account not only that there had been a period of prior cohabitation, but also that during that period the relationship was registered under an informal scheme. 
THE DISSOLUTION PROCESS
Grounds for Dissolution, and Procedure 
We agree that the grounds of dissolution should be broadly similar to those required to end a marriage. It seems to us impossible to legislate in a way which is precisely analogous to marriage, but the provisions should mirror as closely as practicable those applicable to marriage. Accordingly, in addition to the provisions set out in paragraphs 5.3 to 5.12 of the Consultation paper, there should be the following:

· there should be power to refuse a decree on the grounds of the grave financial hardship, to parallel section 5 of the Matrimonial Causes Act 1973
· there should be a provision rendering the RCP voidable if one party was suffering from venereal disease in a communicable form at the time of the ceremony to parallel section 12(e) of the Matrimonial Causes Act 1973.

The court in which dissolution proceedings commence should be the County Court, as it is with divorce proceedings.

It is proposed that a civil partnership will be void if the parties disregarded the requirements for registration.  One of those is the requirement for parental or guardian consent to a civil partnership if an individual is aged 16 or 17.  That is far more draconian than the equivalent provision for marriage, where under Section 30 of the Marriage Act 1949, a civil marriage is only void if the person entitled to give consent writes ‘forbidden’ on the marriage registrar’s notice book, and by Section 3(3) a Church of England marriage is only void if the person entitled to give consent had publicly refused consent to banns and the parties had knowingly and wilfully married.

It is proposed that property relief will be available following an order that a civil partnership was void or voidable.  There are numerous complications in dealing with ‘innocent’ parties etc. in the law relating to void and voidable marriages.  It is unclear whether it is intended that the provisions will be the same as those involved with an annulment of marriage and that the existing case law will apply. We think that it should.

It is also unclear whether a separation order would enable a registered partner to claim financial provision. Again, we think that it should.

RIGHTS AND RESPONSIBIITIES OF RCP PARTNERS

We note that the government proposes that the rights and responsibilities of marriage, and of the proposed RCPs, “come together as a package”.  We agree.
As we have already noted, the consultation paper says nothing about tax, particularly Inheritance tax, – except that the government “will consider the implications for the tax system of any scheme that is introduced.” This is wholly unsatisfactory. We believe that the tax treatment of RCPs is a critical issue which cannot sensibly be separated from the issues raised in the consultation paper. 
RIGHTS AND RESPONSIBILITIES DURING THE RELATIONSHIP
There is a whole array of legal rights and responsibilities enjoyed by, and imposed upon, spouses. It seems to us that those same rights and responsibilities should apply to RCP partners unless there is a good reason not to do so. 

For instance, we agree with the government’s proposals that the rights of RCP partners be equated with those of spouses in relation to 
· electoral law
· prison visiting

· the making of financial decisions on behalf of adults with a mental incapacity 

· hospital visiting and medical treatment

· life insurance (so that RCP partners are presumed to have an unlimited insurable interest in one another’s lives).
Giving Evidence in Court

The Government proposes that the compellability of a RCP partner should be equated to the compellability of a spouse. In principle we see the attraction of this proposal but we are concerned about possible abuse of the RCP system in the context of criminal proceedings. It might be thought desirable to limit the compellability exemption to RCP partners where the RCP was in place before the date of commission of the alleged offence, though if that were to be done it would be desirable to make a parallel change to the compellability of a spouse. 

If any change to the law were to be made, then in addition to amending Section 80 of the Police & Criminal Evidence Act 1984 to include registered civil partners, there would need to be a similar amendment of Section 98(1)(b) & (2) of the Children Act 1989 relating to the status of evidence in care proceedings.

Protection from Domestic Violence
At present, the Family Law Act 1996 provides the main mechanism for dealing with domestic violence.  It distinguishes between ‘spouses’ (who are married), ‘cohabitants’ (who by Section 62(1) are “a man and a woman who, although not married to each other, are living together as husband and wife”) and ‘associated persons’. Associated persons, are, by section 62(3)(c), persons who “live or have lived in the same household, otherwise than merely by reason of one of them being the other’s employee, tenant, lodger or boarder”.  It seems likely that that could include RCPs or, indeed, opposite-sex partners not in an RCP. However, if RCP civil partners are going to have rights similar to matrimonial property rights, then there will need to be amendments to include RCP partners with spouses.  Presumably the same would need to apply for the domestic violence orders, from section 42 onwards, since it is unsatisfactory to try to fit a RCP relationship into the vague and unsatisfactory ‘associated person’ definition.
Given the provisions of Clause 2 of the Domestic Violence, Crime and Victims Bill, at present before Parliament, it may be that these difficulties will be dealt with separately.  However, it will be important to keep an eye on the progress of Clause 3 of that Bill which proposes a new definition of an associated person as being someone who has or has had ‘an intimate personal relationship’ of ‘significant duration’.

Parental Responsibility

Paragraphs 7.15 and 7.16 of the Consultation Paper deal with the possibility of civil partners having the same rights to apply for parental responsibility as step parents.  It is important to note that parental responsibility is not granted just for the asking.  The consultation is silent, though, about the rights of other parties with parental responsibility to have a say as to whether an order or agreement is made.  A heterosexual former spouse may find it particularly difficult to accept that a same sex partner should also have parental responsibility for the children.  Provision needs to be made for the views of such a former spouse to be heard by the Court.

Income-related benefits

We agree with the proposal in the Consultation Paper that same-sex couples in an RCP should be treated as financially interdependent, and therefore, like married couples, should be treated as a single household for the purposes of income related benefits.

As the Consultation paper notes, it is not just married opposite-sex couples who are treated as a single household for the purposes of income related social security benefits. A man and a woman who are living together “as husband and wife” are also treated as a single household.

It seems to us inevitable that, to the extent that unmarried opposite sex partners are treated for social security purposes as if they were married, then same-sex couples who are not in an RCP must be treated for social security purposes as though they were in an RCP. A failure to do so would seem to us to be discriminatory (to opposite-sex couples) on grounds of sexual orientation, and impossible to justify.  There will, however, be difficulties in formulating the test to be applied in determining whether two people of the same sex, not in an RCP, are living together “as registered civil partners”.
We agree that RCP couples should be subject to the same maintenance obligation as married couples. 

State Pensions

As the Consultation Paper points out at paragraph 7.23 to 7.29, there is a serious conundrum here. The state pension age for men and women is different, and will only start to be equalised from 2010 in a process that will take place over a ten year period. 

Against that background we cannot see any alternative to that proposed in the consultation paper, namely that registered partners should be given state pension rights equivalent to those of married couples from 2010. 

It is not clear to us what state pension rights (if any) the government proposes should be enjoyed before that date by male/male or female/female RCPs. This requires clarification.

RIGHTS AND RESPONSIBILITIES WHEN A PARTNERSHIP IS DISSOLVED 
Children – Residence and Contact

It is suggested in paragraphs 8.2 and 8.3 of the Consultation Paper that RCP partners will be able to apply for residence and contact orders.  These are only two of the four types of order available under section 8 of the Children Act 1989. There are two further types of order available: a “prohibited steps” order and a “specific issue order”: section 10(4) and 10(5). We do not know whether the omission of these types of order is intentional, but we can see no logical grounds for allowing RCP partners to apply for some but not all of the Orders available in relation to child contact and residence. 

Without any amendment of the existing law, a RCP partner who is not the parent of a child but has lived with the child for three years, may apply under section 10(5(b) of the Children Act 1989 for a contact or residence order, and need not seek the leave of the Court before making the application. No such three-year qualification applies to the spouse of a parent of the child. We are not persuaded that it is necessary to amend the law in relation to an RCP partner, in order to remove the three year qualification. An RCP partner of the child’s parent, who had not lived with the child for three years, could still apply to court for a contact or residence order, although they would need the Court’s permission to do so.

It does not appear that there will be any need to change the welfare checklists at Section 1(3)(f) of the Children Act 1989 and Section 1(4)(f) of the Adoption and Children Act 2002,  since an RCP is plainly included in the definition of ‘any other person’, but it would, we think, be tidier to make express provision to include members of an RCP in the list. 

Liability to pay Child Support

It would seem logical to treat RCP partners in the same way as spouses so far as child support is concerned where a child has been adopted: we therefore agree with the government’s proposals.
Assessment of liability for Child Support (paragraphs 8.5 and 8.6 of the Consultation Paper)
It seems to us right that under the child support legislation the treatment of same-sex partners not in an RCP should be equivalent to the treatment of unmarried opposite-sex couples. 

Maintenance for Partners and for Children of the Family

It is proposed at paragraph 8.7 to 8.9 of the Consultation Paper that applications for ‘reasonable maintenance’ should be made to the Magistrates’ Court.  This is plainly the wrong court: since the court with full expertise in dealing with such matters is the County Court at District Judge level.  Very few financial cases arising from marriage go to Magistrates Courts. It is quite irrational to suggest that RCP cases should go to the Magistrates’ Court when equivalent cases for opposite sex couples go the County Court under the Matrimonial Causes Act 1973. Cases for reasonable maintenance involving civil partners are likely to be relatively rare, certainly to start with, and it is unlikely that magistrates would have the necessary expertise and experience to deal with such cases.

Although at paragraph 8.8 of the consultation paper the government chooses to believe that the Child Support system has taken issues of child maintenance away from the County Court, it is important to appreciate that in very many financial arrangements at the conclusion of a marriage, the amount of child support is agreed between the parties as part of an overall package and is made part of a consent order.  As such, it operates outside the child support system and is capable of being reviewed by the County Court on future occasions.  The same possibility should be open to same-sex couples formerly in an RCP.

Property Division on Dissolution of a Civil Partnership

The power of the County Court to revisit property entitlement and to adjust shares between two divorcing spouses is one of the most significant consequences of marriage.  To grant such rights to civil partners would similarly confer very real advantages.  

The consultation paper is extremely hazy about the detail of the provisions contemplated. 

It seems to us desirable that the current provisions of sections 23 – 25 (etc) of the Matrimonial Causes Act 1973 should be replicated in relation to RCPs. Should an RCP be dissolved, the County Court would then have full power over the division of the assets of the two people in the RCP. 

We would not expect legislation to make any special provision for RCPs beyond extending in relation to them powers similar to those available on dissolution of marriage. It seems to us to be a matter best left to the courts to determine the extent to which, and way in which, existing case law precedent should be applied to RCPs. 

We are not clear what is meant by the statement in paragraph 8.11 of the consultation paper that the court “… will also have the power … to make some orders in respect of pensions…”  Which types of order, which are available after the dissolution of marriage, are going to be omitted?  Is there going to be pension ear-marking or pension sharing?

A potential difficulty will arise in the treatment of cohabitation prior to registration of an RCP. With marriage, a period of cohabitation before marriage is very often excluded from consideration of financial arrangements on the basis that the parties could have chosen to marry earlier but did not wish to make the commitment and so should not acquire the benefit.  With a long period of cohabitation before a civil partnership registration, however, the same could not be said, since it would not have been possible for that couple to register their relationship any earlier than the implementation of these proposals.  

Again, though, it seems to us that this is a matter best left to the Courts. The alternative would be to legislate to say that one matter which the Courts must consider, on the dissolution of a RCP, is the length of any period of time prior to the introduction of RCPS during which the parties lived together as if they had been registered civil partners which would also deal with those who had entered into one of the earlier local registration schemes.  

It is not clear whether it is intended that the obligation to provide periodical payments will end if a recipient enters into another civil partnership relationship or a marriage.  That would bring it into keeping with Section 28(1)(a) of the Matrimonial Causes Act 1973.  Similarly, is entering into a civil partnership automatically to bring to an end a periodical payments order following a divorce, or will a further court hearing be required? 

Another question which will doubtless arise is the effect on an existing ancillary relief order of one party entering into a civil partnership. For instance what should be the effect on a Mesher order where one of the triggers of the sale of property is re-marriage. It seems to us that it would be wrong to treat such orders as retrospectively amended, not least because it has always been open to those agreeing or drafting such orders to include a cohabitation provision as trigger, rather than a remarriage condition.

rights and responsibilities When one partner dies
as with the rights which arise during an RCP, it seems to us the rights which arise on death of an RCP partner should generally be equated to those which arise on the death of a spouse.  We therefore agree with the government’s proposals that 
· civil partners should have the same status as husbands or wives for the purposes of registering a death.
· bereavement benefits should be paid on equivalent bases to those received by widows and widowers 
· registered partners should be entitled to injury benefits on the same basis as married partners
· registered partners should be entitled to claim bereavement damages, and that they should be added to the list of potential claimants under section 1(3) of the Fatal Accidents Act 1976
· on intestacy, and on applications for a grant,  the position of registered partners should be the same as that of spouses, as to entitlement
· registered partners should be treated equivalently to spouses by the Criminal Injuries Compensation Board
Inquests & burial 
We agree that civil partners should be included with spouses and relatives in having rights at inquests, before coroners and in relation to burial, exhumation and cremation.  The only question which does arise is that where there is a dispute between a registered partner and other relatives, who should have precedence?  It seems to us that RCPs should have the same precedence as spouses. 
Survivor Pensions – Private Pension Schemes

We agree that the conditions for contracting out should be amended to include a requirement for survivor benefits to be paid to registered partners. We are not clear what is intended in relation to retrospectivity. It seems to us that there are serious problems with a change which imposes new burdens on schemes in relation to pensionable service in a past period during which the rate at which contributions were levied did not take into account that additional future liability. 

Will and Trust Documents 

We include here comments on two issues which are not mentioned in the consultation paper.
It seems to us that legislative provision ought to be made to ensure that the effects on a will of a subsequent marriage or divorce are made equally applicable to a subsequent RCP, or dissolution of an RCP. 

We have also considered the position in relation to the interpretation of wills or trust deeds which predate, and which post-date, the introduction of RCPs

It seems clear to us that in relation to wills or trust deeds which predate the introduction of RCPs, there can be no suggestion that references to marriage or spouse be read as including a reference or an RCP or RCP partner.

But for wills or trust deeds which post-date the introduction of RCPs, the position is not quite so obvious. Should references to a spouse be treated as including an RCP partner unless the settlor makes the contrary intention plain, or should it be left to the settlor expressly to include RCP as an alternative to spouse?

We think that the latter position is preferable. We do not think it is, or will be, appropriate to treat the term “marriage” as including an RCP.

The one possible exception to that principle which we think deserves attention relates to discretionary trusts. Many trusts are drawn so that the trustees have a discretion to add a spouse to the class of beneficiaries. It seems to us that it might be desirable to legislate so that, in such cases, the trust deed is treated as permitting (though not requiring) the trustees also to add RCP partners to the class of beneficiaries.
Inheritance 
We agree with the proposals suggested in the Consultation paper in relation to the Inheritance (Provision for Family and Dependents) Act 1975. 

However, there are features of the existing Act which are not fully explained in the consultation paper. 

First, the Act gives certain classes of people (linked to a deceased person by what may be described as family or quasi-family ties) a right to apply to the court on the ground that the dispositions of the deceased’s estate do not make reasonable financial provision for them (not “adequate provision” as in the consultation paper). If the court agrees, it may order such provision as it considers reasonable. 

Secondly, reasonable provision for applicants other than husbands and wives is such provision as would be reasonable for their maintenance. For husbands and wives, it is such provision as would be reasonable, whether or not required for their maintenance. We agree that civil partners ought to be on the same basis as husbands and wives. 

Thirdly, the Act as amended by the Law Reform (Succession) Act, 1995 (in relation to deaths after 1 January 1996) gives opposite sex cohabitees the right to apply. They are defined as persons who, during the whole of the period of two years ending immediately before the date when the deceased died, lived (a) in the same household as the deceased, and (b) as the husband or wife of the deceased.  If the will does not make reasonable financial provision for them, the court may also award such provision as would be reasonable for their maintenance. 

Accordingly, any amendment of the legislation needs to consider whether or not same-sex cohabitees who are not registered partners should have a right to apply analogous to that of opposite-sex cohabitees. 

It seems to us that there should be a similar ability to apply available to same sex partners living together “as the registered civil partner” of the deceased, equivalent to that available to an opposite-sex partner living “as the husband or wife” of the deceased. 

We think it unwise to attempt to legislate as to what is meant by “living together as a registered civil partner”, particularly given the absence of any sexual element in the definition of an RCP. As we have noted above, we think that defining what is meant by this expression will give rise to difficulties – but those difficulties are best left to be resolved by the courts on a case by case basis.
Tenancy Succession

We agree that RCP partners should enjoy the same rights of succession to residential tenancies as do spouses.
The position under the Agricultural Holdings Act 1986 seems to us to be more difficult since the right to succeed to an agricultural tenancy is already restricted to tenancies granted before 12 July 1984. We think it best to make no amendment to include RCP partners in the context of this “spent” legislation. The alternative might be to provide that only a period of work on the farm after the RCP had been entered into would count for succession purposes. 
HOW TO LEGISLATE

A Civil Partnerships Bill will need to deal with creating the machinery applicable to this new form of status. But beyond that a Civil Partnerships Bill could be very short indeed. It could simply say that for all legal purposes registered civil partners should enjoy the same rights and responsibilities as married couples, and say that as a matter of legislative interpretation all references to husband or wife should be deemed to include a reference to a person’s registered civil partner. Such an approach has been taken in other jurisdictions. We have argued that the starting point should be that RCP partners should enjoy the same rights, and be subject to the same obligations, as married couples.  That might be thought to lend weight to the “broad brush” approach.  
However, we do not believe that a broad brush approach is appropriate. 

Firstly, we do not think that the fact that the rights and responsibilities of RCPs and marriage should be equated means that it is right simplistically to equate marriage and RCPs. Most people who marry do so with the intention that there should be natural children of that partnership. That obviously cannot be the case for RCP partners. For that reason there will inevitably remain a fundamental difference between marriage and RCPs.   It seems to us inappropriate to legislate in way which would inevitably give the impression that marriage and RCPs are indistinguishable. 

Secondly, the difficulty with a broad brush approach is that there will be unexpected and unsuitable consequences which are not foreseen. Despite the obvious care with which the government’s consultation paper had been prepared, we have identified areas (for instance wills and trust instruments) which had been overlooked.  There are so many areas in which the law takes account of the status of husband and wife that it would be brave – or perhaps foolish - lawyer who claimed to have identified all of them.  Unless one could be completely confident that every legal consequence of the status of marriage had been considered, it seems to us dangerous to legislate in a broad brush way, which might therefore have unforeseen consequences. 
We therefore recommend that the best model for legislation would be a schedule to the Bill which would identify all provisions of other legislation which was to be deemed to apply to RCPs as it applies to persons who are husband and wife.
SUMMARY AND CONCLUSIONS
A system of registered civil partnerships is desirable. It will promote the stability of long-term permanent same-sex relationships and will help to overcome inequalities of treatment between same sex partners and married partners.  
Registered Civil Partnerships should be available only to same-sex couples.
The obligations and rights which apply to married couples should in general apply equally to registered civil partners.  That equality of treatment should include the tax and benefits system. 

If such proposals were to be adopted, there is a small but significant group of people living in long term stable family units in a shared home but who would remain unable to take the benefit of the nil rate band of Inheritance Tax which applies to spouses and which would apply to RCP partners.  The paradigm example is that of spinster sisters. Inheritance tax should be changed so as to mitigate or remove the disproportionate effect of Inheritance Tax on such partnerships when compared to married or RCP couples, either by increasing the nil-rate band, or by allowing deferral of Inheritance Tax in such cases.
� Figures from Nationwide Building Society, 1997/Q3 to 2003/Q4


� See chapter 2 of the consultation paper


� Though they may be taken into account in the exercise of the Court’s discretion on ancillary relief applications.
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