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In this paper, Lord Mackay of Clashfern, Lord Chancellor from 1987 to 1997, argues that only English MPs should be entitled to vote on issues where the equivalent power to legislate in Scotland is devolved to the Scottish Assembly He also suggests that the power of the House of Commons to make constitutional changes should be restricted and   that the appropriate mechanism to achieve that aim is by amendment to the Parliament Acts.
The paper is based on the text of a speech given by Lord Mackay to the Society of Conservative Lawyers
During the time that we were in Government and particularly when I had major responsibilities in Scotland I was assailed by the Labour Party and others in Scotland with the assertion that there was something far wrong with a situation in which Scotland voted consistently for a majority of Labour MPs whereas Scotland was consistently governed by the Conservative Party because of their overall majority in Westminster.  My answer to that, and it was an answer that gave comfort at least to myself, was that in a representative democracy the majority elected for the unit as a whole which is the basis of the Parliament must determine the character of the Government.  Because England and Wales, Scotland and Northern Ireland were all the part of the unit for Westminster, the Government of the United Kingdom and Northern Ireland ought to be the Government which enjoyed a majority of those elected to Westminster.

At that time there was no legislative devolution although of course local authorities had power to make by-laws and the Secretary of State for Scotland had power to make statutory instruments but these were subject to the control of the Parliament at Westminster.  
With the coming of devolution I suggest that the position has entirely changed.  
There are now different units of legislative power and I take Scotland as the main example although similar considerations apply to some extent to England in relation to Wales and Northern Ireland.  By virtue of the Scotland Act the Parliament in Edinburgh now has legislative authority over all the laws of Scotland except those reserved to the Parliament at Westminster, and while there are arrangements under which the Parliament at Westminster can with the consent of the Scottish Parliament legislate for non-reserved matters on a United Kingdom basis, generally speaking the Scottish Parliament alone has authority in relation to legislation on all matters that are not reserved.  Accordingly for legislative authority in the non-reserved area the units of Parliamentary authority are now the Parliament of Scotland on the one hand and the Parliament of Westminster on the other, the latter having authority to legislate on these matters for England.  It follows to my mind that for unreserved matters legislation in Scotland should be determined by the votes of electors in Scotland and in respect of England the legislative authority in these matters should be determined by the votes of electors in England.

Since at the last election the Conservative Party polled 50,000 more votes than the Labour Party in England one would expect that the legislative authority in England in respect of non-reserved matters should be determined by a Government pursuing the policies that the Conservative Party put before the electorate.

There is a further complication that the system of constituencies and the distribution of votes may mean that the party that has the largest number of votes does not necessarily have a majority in the legislature.  This complication is relevant to the work of the Boundary Commissions but I can see that even where that work is carried out in the most meticulous and principled manner it may still happen that the votes of one of the parties may be distributed throughout the constituencies in such a way that the result may be that the party that has most of the votes is not the party that has the largest number of Members of Parliament in the legislature.  The principles on which the Boundary Commissions work do not, I think, preclude this possibility and at least for my part I find it difficult to see how the Boundary Commissions could eliminate this possibility entirely.
But to return to my main point.  I believe that it cannot be right that policy on the non-reserved matters should be determined except in accordance with the policy of the party that has secured the majority of Members of Parliament in the unit to which that legislation would apply.

I can think of no reason why for example Scottish Members of Parliament should be allowed to vote in relation to legislation for England on the issues which in Scotland are devolved to the Scottish Parliament.

Where the party with the overall majority in Westminster is not the party with the largest number of Members of Parliament for England and even where it is not the party with the largest number of votes cast for it in the last General Election in England it seems to me that its authority to determine what the law of England should be in non-reserved matters is completely absent and the power to legislate on these matters for England is really absent but as a practical matter it will be difficult to persuade the present majority in the House of Commons to take that view.  

This leads me to another constitutional consideration that I would like to mention.  In the years since 1997 the Labour Government has interfered by virtue of its majority in the House of Commons in a great number of constitutional matters.  The Constitution Reform Bill, now an Act, certainly interfered with some very long established constitutional arrangements in the United Kingdom and its removal of most of the Hereditary Peers in the House of Lords was also a radical interference with the Constitution.  As you know, further changes not yet detailed are in consideration for the House of Lords.  The question of the extent to which the Parliament Acts can be used in this connection is subject to review by the House of Lords in connection with the abolition of hunting and I would not wish to comment on that.  What we have at present is what Quinton Hailsham described as an elective dictatorship if the Parliament Act can permit the majority of the House of Commons to amend the Constitution at will by relying on its majority.

Is there any constitutional safeguard that would make it necessary for special measures to be taken to secure the agreement of the electorate to constitutional change that could be made to work in present circumstances?

I have heard it suggested that a particular size of majority in the House of Commons could be required for this purpose but as far as I can see this would require under the present arrangements to be incorporated in an Act of Parliament which could itself be amended. But if the Parliament Acts were restricted so that they applied to constitutional matters only by virtue of a certain size of majority in the House of Commons this could not be effectively altered without agreement of the House of Lords and therefore I think it is worth considering whether constitutional matters should not be subject to a safeguard of this kind.  Of course it would be necessary to define constitutional matters for this purpose and that might be difficult but I do not think the difficulties would be insuperable.It could be done, for example, by giving a list of such matters.
I have also seen suggestions that we should consider proposals for a written constitution along the lines that prevail in the United States and in many other countries.  Where a written constitution is in place the final decision rests with the judges of the Supreme Court.  Although we are now to replace our unique Appellate Court which is the House of Lords with a Supreme Court which is common all over the world the new statutory creation has not been given power to exercise control over Parliament and in fact in the Human Rights Act that matter is made plain.  Certainly a written constitution would be one way of controlling an elective dictatorship but I believe it could only be put in place by a process which required the consent of the electorate.  I am not at all persuaded that at present anyway the majority of the electorate in the United Kingdom would be willing to support the idea that the ultimate control of legislation should rest with non-elected judges.  I therefore doubt whether a written constitution is likely to be a practical method of control of the legislature of this country.

On balance I am inclined to think that the most likely path for control of the legislature in making constitutional changes is likely to be a modification of the Parliament Acts which might commend itself to a Government that felt it was likely to lose authority at the next election, although my impression is that the optimism that springs eternal in a Government in power may not render this a likely course at least in the immediate future unless the electorate as a whole are so stirred up by interference with the constitution that a clamour for restriction would become overwhelming.  Perhaps the hope of which I have spoken doesn’t sufficiently spring in my breast to lead me to believe that the electorate can be stirred to this degree of interest in constitutional matters,  but others may think differently.

LORD MACKAY OF CLASHFERN was admitted to the Faculty of Advocates in 1955 and took silk in 1965. He was Lord Advocate of Scotland from 1979 to 1984, a Lord of Appeal in Ordinary from 1985 to 1987, and Lord High Chancellor of Great Britain from 1987 to 1997.
THE SOCIETY OF CONSERVATIVE LAWYERS was founded in 1947 and has provided a regular input to Conservative thinking.  Its aims and objectives are to:

· Support the Conservative and Unionist Party 

· Uphold the principle of justice and democracy 

· Consider and promote reforms in the law 

· Act as a centre for discussion of Conservative ideas 

· Provide speakers and assist in finding candidates 

· Promote and assist in the publication of literature 

Behind these objectives lies a vibrant organisation, which has provided generations of parliamentary candidates and thinking to Conservative Party manifestos.

The Society holds meetings and dinners with a strong political theme. The research committee, chaired by Nicholas Vineall, regularly publishes commentary and research.  Such papers set out the views of their authors, not a collective view of the Society. 
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